
THE C O N I P T ~ O L L E R  QENERAL 
O F  T H E  U N I T E D  STATES 
W A S H I N G T O N ,  D . C .  2 0 5 4 8  

FILE: B-211093 DATE: May 10, 1983 

MATTER OF: Army Corps o f  Engineers--Payment of South  
Dakota S a l e s  Tax on F u r n i s h i n g  o f  E l e c t r i c i t y  

DIGEST: 
Army Corps o f  E n g i n e e r s  i s  n o t  immune from 
p a y i n g  Sou th  Dako ta  g r o s s  r e c e i p t s  t ax  on 
f u r n i s h i n g  of e l e c t r i c i t y .  Wording o f  s t a t u t e  
t h a t  imposes t h e  t a x  i n  q u e s t i o n  and a d e c i -  
s i o n  by t h e  Sou th  Dakota Supreme C o u r t  make 
it c l e a r  t h a t  t h e  l ega l  i n c i d e n c e  o f  t h e  S t a t e  
tw i s  on t h e  v e n d o r ,  n o t  t h e  Un i t ed  S t a t e s .  
T h e , U n i t e d  S ta t e s  i s  n o t  c o n s t i t u t i o n a l l y  
immune from such  a vendor  t ax .  

\ .  

A Finance  and Account ing  O f f i c e r  f o r  t h e  Un i t ed  S ta t e s  
Army Corps of E n g i n e e r s ,  Omaha, Nebraska h a s  r e q u e s t e d  a n  
advance d e c i s i o n  as  t o  whe the r  t h e  Corps may pay a voucher  
f o r  s a l e s  t a x  i n  t h e  amount of $11.56 a p p l i e d  a g a i n s t  
e l e c t r i c i t y  c h a r g e s  by a p u b l i c  u t i l i t y  i n  Sou th  Dakota.  
For  t h e  r e a s o n s  s t a t e d  below,  w e  h o l d  t h a t  t h e  vouche r  f o r  
s a l e s  t a x  may be p a i d .  

The record i n d i c a t e s  t h a t  C a m  Wal E l e c t r i c  C o o p e r a t i v e ,  
I n c . ,  b i l l e d  t h e  Corps f o r  $ 2 5 9 . 0 8  f o r  e l e c t r i c i t y  f u r n i s h e d  - 

p u r s u a n t  t o  a c o n t r a c t  between t h e  two p a r t i e s .  I n  a d d i t i o n ,  
C a m  Wal s e n t  t h e  Corps a vouche r  i n  t h e  anoun t  o f  $11 .56  f o r  
t h e  sa les  t a x  a p p l i e d  a g a i n s t  t h e  e l e c t r i c i t y  b i l l .  

The t a x  i n  q u e s t i o n  i s  imposed under  Sou th  Dakota Codi- 
f i e d  Laws s e c t i o n  10-45-6, which p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  

"There i s  he reby  imposed a t a x  of f o u r  p e r c e n t  
upon t h e  g r o s s  r e c e i p t s  from sa les ,  f u r n i s h i n g ,  
o r  s e r v i c e  of  * * * e l e c t r i c i t y  * * * when s o l d  
a t  r e t a i l  i n  t h e  s t a t e  o f  South  Dakota t o  
consumers o r  u s e r s .  " 

I t  is  obv ious  from t h e  above-quoted p r o v i s i o n  o f  Sou th  
Dakota law t h a t  t h e  l e g a l  i n c i d e n c e  o f  t h e  t a x  i n  q u e s t i o n  
f a l l s  on  t h e  e l e c t r i c  u t i l i t y  r a t h e r  t h a n  t h e  consumer o f  
e l e c t r i c i t y .  T h i s  .view i s  s u p p o r t e d  by t h e  d e c i s i o n  o f  t h e  
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Sou th  Dakota Supreme C o u r t  i n  Nor thwes te rn  P u b l i c  S e r v i c e  Co. 
v. Housing and Redevelopment ComTission, 3 2 0  N.W. 2d 515 
(S.D. 1 9 3 2 ) .  I n  t h a t  d e c i s i o n  t h e  C o u r t  h e l d  t h a t ,  s i n c e  
e l e c t r i c i t y  i s  n o t  " t a n g i b l e  p e r s o n a l  p r o p e r t y "  w i t h i n  t h e  
meaning of t h e  g r o s s  r e c e i p t s  t a x  exemption i n  s e c t i o n  
10-45-10, t h o s e  engaged i n j t h e  s a l e ,  f u r n i s h i n g ,  o r  service 
of e l e c t r i c i t y  are  s u b j e c t  t o  t h e  g r o s s  r e c e i p t s  t ax  o f  
s e c t i o n  10-45-6. We have h e l d  t h a t  i n  d e t e r m i n i n g  whether  
t h e  legal  i n c i d e n c e  of a p a r t i c u l a r  t a x  i s  on t h e  vendor  o r  
t h e  vendee ,  w e  w i l l  f o l l o w  t h e  d e t e r m i n a t i o n  of t h e  h i g h e s t  
c o u r t  of t h e  S t a t e  i n  q u e s t i o n .  See, e.g. ,  B-172025, 
March 3 0 ,  1 9 7 1 ;  21 Comp. Gen. 843 ( 1 9 4 2 ) .  

W e  have r e p e a t e d l y  h e l d  t h a t ,  when t h e  l e g a l  i n c i d e n c e  
of a State  t a x  f a l l s  on a vendor ,  t h e  Un i t ed  S t a t e s ,  a s  pur -  
c h a s e r ,  i s  n o t  immune unde r  t h e  C o n s t i t u t i o n  from b e a r i n g  t h e  
f i n a n c i a l  burden  of t h a t  t a x .  e, e . g . ,  6 1  Comp. Gen. 2 5 7 ,  
255  ( 1 9 8 2 ) .  T h e r e f o r e ,  s i n c e  t h e  unambiguous wording of  
s e c t i o n  10-45-6 and a de 'c i s ion  of t h e  South  Dakota Supreme 
C o u r t  make c lear  t h a t  t h e  t a x  i n  q u e s t i o n  i s  a t ax  on t h e  
vendor ,  t h e  Un i t ed  S t a t e s  Government i s  s u b j e c t  t o  and c a n  
pay t h e  Sou th  Dakota sales  t ax .  
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